
0/0 THE COMMISSIONER (APPEALS), CENTRAL TAX,
mrma sad #hra #, 7Floor; GST Building,

.....-n--d+ .,..;..p,,_,. 'fc.12: fa-l .,\- Near Polytechnic,
~ J(1q I di I utc>l, 9 I cfi cfi Cfl 9°Ri,

Ambavadi, Ahmedabad-380015
311r-rare), 3+Ira1-380015

~: 079-26305065 2aha : 079 - 26305136

cp

O er

~~: File No: V2(ST)/58 /A-ll/2017-18
Stay Appl.No. NA/2017-18

~ 3m~ Order-In-Appeal Nos. AHM-EXCUS-001-APP-263-2017-18
fetas Date : 24-01-2018 ut aa a5 'ffR'rof Date of Issue rntj,or[)-[}-%
fl 3 zia snrga (r4ta) zr crrfur
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. SD-05/08/DKJ/DC/2016-17~: 31/01/2017 issued by
Assistant Commissioner, Central Tax, Ahmedabad-South

3r4)eaaaf at i vi u Name & Address of the Appe lant / Respondent
M/s S.K Logistics.

Ahmedabad

al{ an# za 3r9 3r?gr a sriits arra aat & al a s 3ran uR zremf1fa ft4 aar er 3r@rt at
,3flTlc;f Ir gaer me wgd a Paar & I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

9"Rcl fficlm' cpf~e,ur 3TW<R
Revision application to Government of India :

(1) a€ta urea zye arf@zm, 1994 ctr 'UNI 3R@~ <@Tl;/ TfC'. mm+ii aR i qla err cn'f Bti-'<-1Rf cf> U:1.fll q;:0<J<!;
'ifi 3ir+fa g+err arr4aa anent ra, rd fficlm', fa inu, zruq [qr, a)ft #if#a, ftaa cflq 1'l<A, m:fG •IPT, ~~ R~Rr
: 110001 en'[ ctr ;:;n.fr~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

0-(ii) ~ l'JTR cfft mf.r m ,rr:rc;f ii Ga hf! zrR ala fat aver z 3r1 aran j <IT fclTTfr 1flT,sl11Tx ,i 1--'T~
so .,cgn im uma g; mf i, a fv4 arwer zn wsr i 'tlIB <IB" Raft nan ii za ff susr i &i m ) qf;:,'t;m ct
ah g& st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exporled to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(·7) zuf? rcen air gram fag Ra 1Tffi'I er, mITT ("ftHB <IT 1~ cn'f) f.mm fcnm Tf<IT l'JTR "ITT I
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('m) anra a az Raft lg zq vat f;n:r[ fmr nT q z m a ffufu i uahr zyen d q 34
~m~-m 1=fTlIB ii vrr nra a ae fan# lg zu q? ii Raffia ?

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
. India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(tr) f? gyca ar yr fag fat ra a a (aura zu era ) WT@ fclrrrr. Tf<fl rrrcq 'ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
3ifnra #l sure zyca # gramfrg ui sql ifs ml al {& sj ha oner it gr a g
fa a 4afR 3nrgaa, 3r@la err LffRi:! cIT Wfl! ~ m me; ii fcrffi 3~ (~.2) 1998 t!HT 109 &RT

Rgaa fz ·Tg st

(d) Credit of any_ duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(«) a4ta Una gca (am4) Para#l. 2oo1 Rm o a aiafa faff{e ua in z«-a • at yfui i.
)fa 3mar a uR an2z fa Raia ah rt a fl -art gi arft 3mt al a1-at fzii Tr
~~fclrrrr ulR[ 'cfli%"c! I ~ m2.1 mffi ~- <ITT ~M m 3RfT@ t!H[ 35-~ · T-j Fri~ q~ cf; 1J1TciFl
er; ~ rfi U12.T t\3ITT-6 arr al 4fa fl et nf?gt
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of p·escribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

(2) Rfra 3maa mrr gi iaam g ala ffl m '3xffl cpl, 'ITT cTT ffl 200/- Q,TI-J 'TfrlH ,B) -:S~

k sf ira za v Garg i-! Gural zt at 1000/-- a) a qua #1 Gt

0

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more e

than Rupees One Lac.

xfii:rr zgca, #tu su zyca vi iara 3r4la)a Inf@raw a qf 3r#tea
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tu snagca 3#fer11, 1044 ) err 35-41/3s-z aif
Under Section 35B/ 35E of CEA, 1944 an apJeal lies to :-

(o) Uaffra 4Reha 2 (4) a i a 3rt a srara #1 3rft, 3r4it a ma «ft gyn, #I
5area grca vi hara 3rat4ta urnf@raw1 (Rrec}, #l 4fa @fr ffea, 3rgnrar i al-20, q
~ ~IIB!c'.c-1 ~. T-fmUTt ..,-rfx, 3jglJc;l(Jlc;--38C016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Megha1 Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) 3:Jove.
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The appeal to the Appellate Tribunal shall ::,e filed in quadruplicate in form EA-3 as
prescribed_ under_ Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any rominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) z4fa ga am2gr i a{ pa am?zii amg ht ? at rt pa it a frg #r cITT 1_f@lr[ Bt1°4~
fat um afe za z a sh < sf fa frat rd1 arf aa a fg qenRnf rflfrzu

=Inf@raw1 al ga 34) m ala war al va am4a fu uar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

urn1au zycn rf@/fr 1g7o zqn visit@er # arqf--1 sjafa fifRa fh@ 3r4a sq 3r4 Tl
4 mg zqenfe,fa fvfu qferarl am2z u?)a 6) g uf q .6.so ha at znzara yea
Rease am al aifg1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed- under scheduled-I item

of the court fee Act, 1975 as amended.

za aj if@ea mmrci at fiata4 aa fruii #l ail fl en aaffa fhu Gunar ? Git ye.
ah€tuna gr=a vi vaa an@la +nnf@raw (aruff4fen) fzIH, 1gs2 ff&a &l

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tri:Junal (Procedure) Rules, 1982.

(6)
4a za, a€la snraa gen qi an an4lfta urnf@raw (fee), # uf ar@)mra i
a\car ziar (Demand) i is (Penalty) pl ro% qa arr 4a 3far; ? 1zrrif, 3rf@#wr qd lHl 1o

cf,{\~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Acl,

1994)

0

a#3ar 3eqTlas 3tlar as# 3iair, mfr zta "ar tr miar"Duty Demanded)
.:,

(i) (section) is n as az nu/fr@;
(ii) fanararrcdz 4fezR uf@:
(iii) rdzfez feaia rzrur 6 asazr 2zf@

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit 1s a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

In view of above an appeal against this order shall lie before the Tribunal on payrnent of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute."

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section _11 D;
(ii) amount of erroneous Cenvat c-ed1t taken; .
(iii) amount payable u1ider Rule 6 of the Cenvat Credit Rules."'

.,,...,. :mt,r ii< a-ra aefur l!Jll1m ii< ,imr ;;fl'[ 'l"""""' 'l"" ,rr au fa t a mm fa zrg arcs h

10% era w ai srzi aa avg Rafa t a vs a 10%paras w # s sat &l
.:,
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ORDER IN APPEAL

M/s. s. K. Logistics, 72, Raghuvir Estate, National Highway

Number 8, Aslali, Ahmedabad (hereinafter referred to as 'the appellants')

have filed the present appeal against Order-in-Original number SD-
05/08/DKI/DC/2016-17 dated 31.01.2017 (hereinafter referred to as
'impugned order') passed by the then Deputy Commissioner, Service Tax,
Division-V, Ahmedabad (hereinafter referred to as 'adjudicating authority).

2. The facts of the case, in brief, are that the Appellants were holding

Service Tax Registration number ABQFS9402DSD001 with the Service Tax
Commissionerate, Ahmedabad and engaged in providing 'Clearing &
Forwarding Service'. During the course of audit it was observed that the
appellants had availed CENVAT credit on club membership during the period
2013-14 on the invoices issued by M/s. Sports Club of Gujarat Ltd. and M/s.

Ellisbridge Gymkhana. As CENVAT credit on club membership service is not

eligible as defined under Rule 2 of the CENVAT Credit Rules, 2004, the
appellants were issued a show cause notice dated 08.09.2015. Since, it was

observed that the appellants had continued with the same practice during the
period of 2014-15, another show cause noticed dated 06.10.2016 was issued
to them. The said show cause notice was adjudicated by the adjudicating
authority vide the impugned order. The adjudicating authority confirmed the

demand or 2,16,030/- under Rule 14 of the CENVAT Credit Rules, 2004
read with Section 73 of the Finance Act, 1994 and ordered to appropriate an
amount of ~20,267/- already paid by them. He also demanded interest on
the above said amount under Section 75 of the Finance Act, 1994 and

imposed penalty under Sections 77 and 78 of the Finance Act, 1994.

0

O

3. Being aggrieved with the impugned order the appellants have preferred
the present appeal. The appellants have submitted that they are located at
village Aslali which is far away from city area where not enough facilities are
available. They are working as clearing & forwarding agents of various
national level companies and top level executives from such companies visit
them for business purpose. As they do not have enough facility to conduct
business meetings with such clients, they decided to obtain the membership
of some renowned clubs in Ahmedabad. The said clubs, according to the
appellants, do not offer membership to the partnership firms and therefore,

aare,
submitted copies of Memorandum of Understanding entered between the said Yr cs»,,3no
partner (Shri Jatin Shah) and the firm (the appellants). In the saif.f~.if,. \{~'./ '\1\
memorandums it has been mentioned that the membership has been% ! &: '#5j:(, .,,_ ,,.._.,,,.,...... ~::::: ,ft-

-s..o8
•~-, ~ .-•.,.

the appellants have obtained membership in the name of one of their
partners Shri Jatin Shah. In support of their claim, the appellants have
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obtained for the purpose of arranging meeting, conferences etc. for the
development of business. In view of the above, the appellants requested to

set aside the impugned order along with consequential relief.

4. Personal hearing in the matter was granted and held on 22.01.2018.

Shri Punit Prajapati, Chartered Accountant, appeared before me on behalf of

the appellants and reiterated the contents of appeal memo.

5. I have carefully gone through the facts of the case on records, grounds
of the Appeal Memorandum, the Written Submission filed by the appellant

and oral submission made at the time of personal hearing. To begin with, I
find that there has been a delay occurred in filing the appeal by the
appellants. The impugned order was issued on 31.01.2017 and the
appellants have claimed, in Form ST-4, to have received the same on
10.03.2017. However, they have not submitted any documentary evidence in
support of their claim. Mere verbal assertion has no legal base under the

eyes of law. In view of the above, I find that the claim is delayed by 41 days

and the appellants have not pleaded for condonation of delay. On this ground

itself, I reject the appeal filed by the appellants. However, as per the

principle of natural justice, I would like to discuss the case on merit.

6. I find that the appellants have obtained club membership in the name
of one of the partners and accordingly claimed that the said membership is
used for the enhancement of business. In support of their claim, they have
submitted photocopies of memorandum of understanding between the said
partner and the appellants (i.e. the firm). They have further submitted

photocopies of "Money Receipts" for Entrance Fees of Ordinary Membership

of The Sports Club of Gujarat Ltd. and Ellisbridge Gymkhana amounting o
7,88,168/-, 3,94,084/-, 3,94,702/- and 3,98,260/- in the names of
"Shah Haresh Sevatilal", "Shah Vachika Jatinbhai", "Shah Mrugank Jatin" and
"Shah Haresh Sevatilal" respectively. The above receipts pertain to the club
membership of some individual which hardly effect the merit of the case. I
also found a bill in the name of Shri Jatin Shah (the partner) issued by the

caterer of M/s. Sports Club of Gujarat. They have also submitted photocopy
of a flight ticket from Mumbai to Ahmedabad issued by the Indigo Airlines
and a cash memo issued by M/s. Mahavir Travels in the name of one Shri
Hemant Gawde. These documents are mere piece of papers unless it is very

clearly established that the said person was their client and they had
undergone business relations with the said person and Shri Jatin Shah had
actually entertained Shri Hemant Gawde as a business client for the
augmentation of business. The memorandums submitted by the appellants
are also insufficient to prove the same. In the judgments quoted by the
appellants the Tribunal is satisfied by the documents submitted by the
assesses but in the present case the documents submitted by the appellants ~&, ae
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are not at all sufficient to conclude that the club membership was utilized by
them for business purpose. In the case of M/s. Jai Corporation Ltd. vs. the
Commissioner of Central Excise, Aurangabad, the Hon'ble CESTAT, West
Zonal Bench, Mumbai had rejected the appeal of the assessee stating that

the latter had failed to prove any nexus of the service availed by the director

and the firm.

"Appellants firm are not the member of the Club - Appellants failed

to produce any evidence that they hold their business meeting in
the Club for which directors of appellants took membership of the
Club - In absence of any nexus of service availed by directors and

business activity of appellants firm, input service credit as per Rule

2(0) of Cenvat Credit Rules, 2004 not available".

The same situation is applicable in the present case as the appellants have

failed to establish any relation of the services availed by Shri Jatin Shah, as a

club member, and the business activity of the firm (the appellants).

6. Accordingly, as per the above discussion, I do not find any reason to

interfere in the impugned order and reject the appeal filed by the appellants.

7. The appeal filed by the appellants stands disposed off in above terms.
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(3arr gia)

3TI# (3r4ea - II)

CENTRAL EXCISE, AHMEDABAD.

ATTESTED
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A) o?
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,
M/s. S. K. Logistics,

72, Raghuvir Estate,
National Highway Number 8, Aslali,

Ahmedabad

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Ahmedabad (South).
3) The Dy./Asst. Commissioner, CGST, Division-IV (Narol), Ahmedabad

(South).
4) The Asst. Commissioner (System), Central Tax, Hq, Ahmedabad (South).

5) Guard File.
6) P. A. File.
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